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This is an appeal fron a jucanent of the tmited 


District Court for the District of Columdia, Jurisdiction 


is based on 275 3.7. Cece $1271. 
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PETITION FOR REERARING 4ND SUGCESTION 
FOR REHEARING EN BANS 


— 
Introduction 

By decision published July 21, 1970, a majority nee panel 
of this Court reversed the conviction of appellant Bussey for 
robbery and three counts of assault with a dangerous weapon, and 
remanded for a new trial, Faced with the prospect of se 
pe the United States respectfully requests rehearing 
for the following reasons: 
T/ The majority ordered that upon the retrial of Bussey, "should 
the Government choose to refer to the [newspaper] article... 
the clipping should be limited so as te exclude all references to 


the General Transmission robbery.'' We discuss the evidentiary 
werth of the newspaper clipping in part Ill, infra. 


The Hajority Holding Severely Limits The 

Government's Introduction Of Evidence Uf 

£ Crime Not Charged In The Indictment For 

Legitimate Evidentiary Purposes. 

The Uniteé States respectfully submits that the majority 

opinion has ruled out, for all practical purposes, the use by 
the prosecution of evidence of other crimes to prove the identity 
or hendiwork of a defendant; h=s indicated that on the infrequent 
occasions when such evidence is properly introduced it must be 


presented only in the government's case in chief; and, therefore, 


has made no allorance for the not unusual situation when such 


evidence is competent not only to prove identity and handiwork 
2 


but to rebut a defense theory as well, 

The majority opinion, in suggesting that the witnesses to 
the rcbbery at General Trensmissicn Company (the robbery not 
charged in the indictment) could state only that they saw Sussey 
but could not relate the circumstances surrounding that encounter, 


unduly prejudices the government, we feel, and unrealisticaliy 


———— 
2/7 See, e.g., McCormick, Evidence 327-328 (1954): ‘There are 


numerous . . . purposes for which evidence of other criminal acts 
may be offered, and when so offered the rule of exclusion is 
simply imapplicable . .. . [T]he purpozes are tot mutually ex- 
elusive, for a pacticuler line of prost may fai). within several 
ce thea,” Lemphasis added.} 


a 


approaches the overriding issue of witness credibility Eich is 
paramount in nearly every criminal case, The jury, presented with 
such piecemeal testimony, is provided no meaningful opportunity 

to evaluate the witnesses’ opportunities or abilities to have 

made the identification in question, Moreover, such abbreviated 
testimony must necessarily leave substantial gaps in the witnesses' 
remarks. 

Tn the instant case such limited testimony is particularly 
ineffective. As the cissent correctly observes, the alibi wit- 
ness, Bussey's girl friend, nad an intimate acquaintance with 
appellant, while apparently the two government witnesses who 
identified Bussey had never seen him before. The issue of identity 
was put in issue by Bussey when he raised his alibi defense. Only 


by relating ail the facts of the General Transmission Company 


robbery could identification of appellant be persuasivety estab- 


lished by the government. The test in measuring the admissibility 
of evidence is whether it is materiel to any issue in the case. 

If so, it should be admitted even though it tends to establish 

“he commission of another crime. Moore v. United States, 150 U.S. 
57, 61 (1893); Hood v. United States, 125 U.S. App. D.C. 16, 365 
F.2d 949 (1555}; O'Mell v. Unysed Statzs. 225 | 22 7C4 33Cta Cir. 
1935). 


a5 


Additionally, in stating that such evidence, if bearing upon 


the issue of the defendant's identity or handiwork, must be pre- 


sentec only in the government's case in chief, the Majority, we 


believe, hes sericusly hempered the search for truth in criminal 
trials, To vrohidit the prosecution from introducing, such evidence 
s a part of its rebuttal case, even when such evidence is com~ 
to rebut 2 fresaly raised defense <5 alibi -- as in the 
allows the inal cefenéant first to hear the 
government's case in full, and then to take the stand, worry-free 
“ttel testioony such a5 wes presented against 
Bussey here. we suggest that this ig a mest unfortunate result 
which shoulé not be left te bear upon future criminal triels in 
this jurisdiction. 
The iajcrity Gver?ccks Facts Of Tne Two Robberies 
That Directly Bear On The Issue O£ Ideutity. 

In detailing the similarities between the two robberies, the 
majerity opinion concludes that there was not shown a particular 
pattern so as to mark then distinctly as the handiwork of the same 
defendant, nor was there enough similarity between the two crimes 
so that evidence of the one not charged in the indictment was 
probative of idenrity. Ye .cint out that the majority has ap- 
parently overlooked the following important similarities, between 


me Te 


the robbery at the idison Sewing Machine Company end the! robbery 
at the General Transmission Company: | 

(1) each of the two robberies involved the use of two pistols, 
one 2 dark-colored .38 caliber revolver and the other a .25 caliber 
automatic; 

(2) in both crimes the perpetrator placed those pistols to 
the head of 72 employee-victin; 

(3) in both there was unprevokec aad unnecessary physical 
violence in the form of kicking, slapping and hitting; and 

(4) in both robberies one of the robvers Gppetient) wore < 
distinctive white three-quarter length jacket. 
We respectfully submit that when these similarities ere added to 
those enumerated in the majority eet there is ample evidence 
tending to prove the identity of appellant Bussey, and consequently 


such evidence becomes competent. See Bradley v. United States, 


D.C. Cir. No. 20,710, decided November 5, 1959, slip op. at 9-13. 


III, The Majority Misapprehends The Government's 
Position Regarding The Introduction Into 
Evidence Of The Newspaper Clipping. 


The government's introduction of the newspeper clipping 
describing both the Ecison Sewing Machine Company robbery and the 


Nahe sh an sete ERI | 
37 United States v. Bussey, D.C. Cir. No. 22,919, decided July 21, 
1970, slip op. at 5 n.9. | 


=e 


eneral Tesnsmission coapeny robbery was delayed until tie prose- 

sution's rebuttal cese out of an abundance of caution for the 
4/ 

defendant's rights. Only after Bussey raised the alibi of not 
naving been on Bladensburg Road at the time in question was the 
substance of the article nade tmown to the jury. 4s such it was 
offeree to refute that alibi by tending to prove that Bussey was 
t—4 fact on Sl-“ensburg Roadé when he saic he was not, The article 
was not offered for the truta of its coutent., The purpose instead 
was to chow that an article describing both the robberies that had 
occurr2? on Bladensburs Roa? on February 23, 1958, was retrieved 


from the person of Bussey. The fact of possession of that article 


| : 
by Bussey, not the accurecy of its contents, is what constitutes 
s/ 


thet article's probative worth, To suggest, as the majority 


does, thet the article is competent, if at all, only on @ con- 
sciousness of guilt theory, and that therefore it must be intro~ 
duced in the government's case-in-chief, is again to overlook the 
very real possibility that the article's evidentiary worth may be 


twofold, It not only tends to show consciousness of guilt on the 


ee 
4] See trial transcript at peges 52-53. 


5/ We point out that no objection on hearsay grounds was made to 
the introduction of the newspaper clipping either initially (Tr. 
52-58) or during the Government's rebuttal case (Tr. 150-161). 


part of its possessor but co rebut the cefense of 
alibi by tending to establish Lussey's icentity. As such tae 
clipping was properly a pert of the prosecution's rebutt2l case, 


and the jury was properly told that the article made reference 


to both robberies. 


IV. ky Benz Consideretion is &épcropriate 


The Unitee States respectfully sugzests thet this case merits 
| 
consideration by the full bench of this Court. Tne cuestions in- 


volvee. in this case regaraiag the prosecution's use of evidence 
of other crimes are of a recurring, nature and arise in a lerge 
portion of all criminsl prosecutions in tnis juciséiction. Con- 
sequently not only the Governuent but the crinin«i dex ss & whole 
greatly in need of clear guidelines for the use of evidence 
such as thet in question nere. 
Additionally, we feel thet the precise holding nere conflicts 
with several prior decisions of this Court. Sredcley v, United 
tates, supre; United otates v. Gey, 125 U.S. App. D.C. 327, 410 


2a 1023 (1959); Parker v. United States, 129 U.S, Epp. D.C. 104, 


¥.2d 457 (1957); iood v. United ctetes, 125 U.S. App. B.C. 15, 


> 
F.2d 949 (1955); £dams v. United States, 99 U.c. App. D.C. 285, 


ae 


3. 752 (1944). Ne particularly 


point to tas conflic= now ereated between the majority opinion here 


e recent opinion of 
opinion. Thus, pursuant to ivle 35(a) <1), 
to neint2in wniforuity of decision =n¢e 


the nmafority opinion in tue instant 


WEeRaSGRE, we Tes it that tne Court chould 


case enc sugsecs t: rehearing be before the 
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